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[n re Sawicki
Bkrtey. D Ariz.,2008.
Only the Westlaw citation 1s currently available.
United States Bankruptey Court,D. Arizona.
Penny Mae SAWICKI, Debtor.
No. 2-07-bk-3493-CGC.

Feb. 12, 2008.
UNDER ADVISEMENT DECISION RE: U.S.

TRUSTEE'S MOTION TO DISMISS CASE UN-
DER SECTION 707(b)(2)

! United States Bankruptcy
Judge.

[. Factual Background

*“1 Debtor Penny Mae Sawicks filed a voluntary
petiion under Chapter 7 ot the U.S. Bankruptecy
Code on July 23, 2007. Debtor owns one vcehicle, a
2001 Chevrolet Malibu, free of liens and without a
loan or lcasc payment. On Form 22A, Part V. Cal-
culation of Deductions Allowed under § 707(b)(2),
No. 23, Debtor included a $471.00 per month de-
duction for ownership expense. On October 29,
2007, the LS. Trustee filed a Motion to Dismiss
3 claiming Debtor

pursuant to s b
has primarily consumer debts and has net dispos-
able income over a sixty-month period that exceeds
S10.000. Debtor responded to the Motion to Dis-
miss on November 18, 2007, and the U.S. Trustee
filed a Legal Memorandum in Support of the Mo-
tion to Dismiss on November 28, 2007. The de-
terminative issuc s whether Debtor may claim the

S471.00 per month deduction.

i1 Analysis

A. The Parties' Positions

Under 1 250 B2y AMuuly the

“debtor's monthly expenses shall be the debtor's ap-
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plicable monthly expense amounts specitficd under
the National Standards and Local Standards

(emphasis added). In this case, the U.S. Trustee ar-
gues that Debtor's vehicle ownership expense ol
$471.00 should not be included in her calculated
monthly expenses because she has no loan or lease
payment obligation. The U.S. Trustee relies on the
Internal Revenuc Manual (IRM), 5.8.5 Financial
Analysis, for a determination that Debtor is entitled
only to a $200.00 monthly allowance under the
vehicle ownership expense rather than a $471.00
expense allowance. The 8200.00 is allowed under
IRM (it
such as debtor's, that are not encumbered with a

% for vehicles,

loan or lease and arc over six years old and/or have
a reported 75,000 miles of usage. In keeping with
the stated purpose of the Bankruptey Abuse Preven-
tion and Consumer Protection act of 2005
(BAPCPA) of rectifying perceived abusces, the ULS.
Trustee concludes that allowing Debtor to deduct
from her disposable income a fictional ownership
gives her a windfall at the expense of her unsceured

creditors.

Debtor counters the U.S. Trustee's argument by
claiming that the literal words or plain mcaning of

¥ supports a conclusion that a debtor should

bL entitled to claim the full ownership expense ol a
vehicle, even though the vehicle 1s free and clear of
any loan or lcase. Debtor relics on Collicr on Baitk-
ruptcy for the premise that the vehicle ownership
allowance specified in the standards is the minim-
um amount to be deducted for the expense of car
ownership, rather than any remaining car payments

on a vehicle. Debtor also relies on Judge Randolph

J. Haines' decision in it .
5 ] [ 3, for the basis of his argu-
ment that nothing in the Bankruptey Code directs a
debtor to any IRS publication, which is used by IRS
employees to decide an amount owed in an out-
standing tax debt, for an interpretation of how to

£y

apply @& 74716 standards.
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B. Other Court Decisions

*2 At least twenty-seven bankruptcy courts
have found that debtors who have no car payments
still are entitled to a vehicle ownership deduction

1 with at lcast five courts within the Ninth Cir-
ding in favor of the debtor on this

cuit  fin

issue. In analyzing § 7{37{b) several courts have
found that the term “applicable monthly expenses”
cannot be interpreted to mean the same as “actual
BR.BSS

168

monthly expenses.” /s
s :

F

, . Py
¢ Demonicy, 34

See also i

turn to the statute to determine how and if to use
the IRS's financial analysis. The Fowler court notes
that in the text of BAPCPA Congress did not refer
to the IRS's financial analysis for determining ex-
pense atlowances as it had in previous versions of
the bill and as a result finds the change shows Con-
gress's intent that the courts not be bound by the
[RM. but that they look only to the amounts sct
forth in the Local Standards. In re Fowler, 349 B.R.
at 419, Other courts have reached a similar conclu-
sion, determining that the TRM is not applicable.

See fuore S, 3 3. i9:dn re Armstrong,
370 B.R. at 33; and {7/ 369 BR, 51V at

. Morcover, multiple courts have found that the

wber

statute contains no directive to use the Local Stand-
ards as a cap. See In re Naslund.: In re Fowler, 349
B.R.at 418 and Chamberlin, 369 B.R. 524 at 525.
In the end. these courts found that a debtor can own

o vehicle Iree and clear and still claim a deduction

under @

Divnionica
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B n67

(overturned
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Conversely, at least sixteen bankruptey courts
and two district courts have found that a debtor 1s
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not entitled to the deduction if he owns a vehicle

free and elear with at least four courts within
the Ninth Circuit finding that a debtor is not cn-
tled 1o a deduction 1f a vehicle is owned frec and
clear.” in re Ross-Tousey,  determined  that
simiply because Congress used two different adject-
ives does not mean that the two terms “applicable”
and “actual” must have opposite meanings. Accord-
ing to Ross-Tousey, the term “applicable” may
mean that the ownership expensc is only applicable
1l the debtor makes a loan or lease payment on a
vehiele and the amount of the ownership deduction
15 to be determined by the applicable local stand-

ards./ BH. 20 765 The court in In
re ('u/m/u.\', >77 B.R. at 665, finds that the terms
“applicable™ and “actual” are not interchangeable,

but rejects the conclusion that the two terms must
be wholly cxclusive of cach other. The Canales

e

court found that the term “applicable” requires that
the debtor make some lease or loan payment to be
entitled to a deduction for transportation ownership
expenses. The court in /i re Carlin determined that
the use  of the word “applicable” in 3§

limits the allowable vehicle op-
crating expense to individuals who are making pay-
ments on a lease or secured debt relating to the
vehicle. /n re Curlin, 348 B.R. at 798;See also In re
Stushier, 359 B.R. at 309; and /n re Cole, 371 B.R
at 459, Under the rulings of these courts, a debtor
must have cither loan or lease pdyment% on the

vehicle to claim a deduction under 4

Pd”L 3

C.Inre Ransom

*3 The Bankruptcy Appellate Panel for the
Ninth Circuit (“BAP”) recently considered the issue
in the context of a Chapter 13 plan confirmation

rather thd]l dismissal under
The
BAP held that in d@tummmo projected disposable

/\(’f/\nzl

income for purposes of Chapter 13 plan confirma-
tion, a debtor is not able to deduct a vchicle owner-

ship expense pursuant to 3 s when

a debtor owns the vehicle free and clear ot any liens
or encumbrances. (Although Ransom deals with the
confirmation of a plan under Chapter 13, it ts in-
structive in Chapter 7 cases because § 1325 uses the
A1 to determine the

means test under )
debtor's projected disposable income.)

The BAP rcasoned that although Congress has
deemed the expense of owning a car to be a basic
expense that debtors can deduct in calculating what
they can afford to pay their creditors, in making the
calculation what is important is not how many cars
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they own. but whether they have a payment and are
able to make payments to the creditors. The BAP
e 6, for the
premise that the statute is concerncd with protect-

g i

relied on fi oo Bowe- 7t

g the debror's ability to continuc to own a car and
that when a debtor has no expense there is no need

for a deduction.

The BAP, however, failed to address the point
madce In re Fowler that Congress did not refer to
the TRS's financial analysis (found in the Internal
Revenue Manual (IRM)) in the final bill that passed
under BAPCPA for determining expense allow-
ances. as it had in previous versions of the
bill./ owler togically concluded that removal of the
relerence s indicative of Congressional intent that
courts should not be bound by the IRM. The BAP
does note in footnote 18 that Congress looked to the
IRS Manual for definitions of certain terms includ-
e necessary expenses” and that Congress also
cited ro the Manual in describing the Local Stand—

ards. As pointed out by /
there 1s a substantial difference buwucn relying on
the IRM for definitions and relying on the IRM,
speetfically § 5.8.5.5.2.3, for determining how an
expense  should  be  calculated  under  §
i3. To reach the BAP's conclusion

in Ransom, a court would have to adopt the whole-
sale language of the IRM. Even the BAP in foot-
note 8 concedes that although the Manual 1s helpful
m some contexts it does not give meaning to the

statute itsclf.

The BAP further states in footnote 8 that the
statutory language plainly rcad does not allow the
debtor to deduct a vehicle ownership expense when
he has no loan or lease payment. The BAP, without
hasts reads the term “applicable™ as indicating that
the deduction of the monthly cxpense under the
LLocal Standard only becomes relevant when the
debtor has such an expense. The BAP then provides
a dictionary definition of the word “applicable” as
“capable of or suitable for being applied.”Bascd on
the dictionary definition the BAP argues that if a
debtor docs not make a lease or loan payment the

vehicle ownership expense allowance 1s not capable
of being applied and then concludes that such an al-

lowance would be reading “applicable right out of

the Bankruptcy Code.

*4 This

court concludes that the BAP's analysis
is flawed.’

‘"The BAP has developed a delinition
for “applicable” that is without a principled basis
and glosses over what has been the heart of the con-
troversy. The BAP fails to address why Congress
felt it was nccessary to identify two scparate ex-

pense deductions under & 70
BAP fails to address why if only actual expenses

¢ to be used in considering the vehicle ownership
dcductlon Congress explicitly separated “applicable
monthly expensc amounts specificd under the Na-
tional Standards and Local Standards™ [rom actual
monthly expenscs for the categorics specified as
“Other Necessary Expenses™ in the statutce.

The BAP has certitied the issuc lor

consideration by the Ninth Crreuit. G

D. This Court's Analysis

The starting point for statutory interpretation is
a review of the language used by (onuuss in the

current version of the law. See #:
y A 132 LR \V here the
text 1s plain, thc court 1s to apply the statute as writ-

ten, unless the application would lead to absurd res-

ults. 2 Ll . ;
Meaning must be given to a statute's every word.

RICK I TS BRI LY RIS AN

4 . A subsection of a statute 1s defined in
thL context of thc cntire statute and the statutory

scheme as a whole.

‘ o sty reads in part:

[tThe debtor's montl ly expenses shall be the
debtor's applicable monthly expense amounts spe-
cified under the National Standards and Local
Standards, and the debtor's actual monthly expenses

for the categories specified as Other Necessary Lx-

€ 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works



Stip Copy
Ship Copy. 2008 WL 410229 (Bkrtey.D.Ariz.)
(Cite as: Slip Copy)

penses issucd by the Internal Revenue Service for

the arca in which the debtor resides.

A plain reading of 3 13¢d) leads to

the conclusion that the phrase “applicable monthly
cxpense amounts” and “actual monthly expenses”
arc two scparate items requiring two separate types
of’ caleulations for expense deductions under the
Means Test. Contrary to what other courts have

suggested, ncluding /n re Ross-Tousey, the use of

the two different adjectives, “applicable” and
“actual”, indicates that Congress intended for the
two terms to have different if not opposite mean-
ings. In support of the separate definitions is legis-
lative history surrounding the enactment of the
BAPCPA. Congress's omission, in the final version
ol the BAPCPA bill that was passed, of any refer-
cnee to the TRS financial analysis for determining
expense allowances and the inclusion of the term
“actual expenses” for determining other necessary
cxpenses shows the intent by Congress to differen-
tiate between Tapplicable” monthly expenses and

“actual” monthly expenses.

For these reasons, this Court s of the view that
the decisions supporting the Debtor's position are
better reasoned and more closely in tunc of the lan-
guage of the statute, taken as a whole. However, the
Court also believes that decisions of the BAP that
arc oy point”™ and not “meaningfully distiguish-

able™ 7 should be followed and treated as pre-
cedential even where the trial court disagrees with
the BAP's analysis. Here, even though the issue ad-
dressed in Ransom arose in the context of Chapter
13 confirmation and not a motion to dismiss under

. i3, the statute being construed is
identical in buth instances. Therefore, although the
contexts arc different, they are not “meaningfully
distinguishable™ 1 the legal scnsc.A "Therefore,

the Court will be bound by Ransom.

Anore Muskin, Inc., 151 B.R. 252,253
(Bankr.N.D. Cal 1993)

PRy
discussion of Judge Jaroslovsky in Muskin

This court thoroughly agrees with the

Page s

which 1s worthy of extended quotation:
=1 also note that the case law as to the binding
naturc of Appellate Panel decision 1s wildly incon-
sistent. The Appellate Panel has of course stared
that its decisions arc bmdmg on all bankruptcy
judges in the circuit. Pl 4 ’ i
& i, i The

i ;"f,l,"f‘zzzz;
Court of Appcals has expressed umutdmw as to

this proposition.
fnel, 004 F

Wy (coneurring
opinion). Some bankruptcy judges have held that
all Appellate Pancl decisions arc binding on them
(he re G e
{Bankr 01
dccmon 1s onl\/ jmdmg if it arosc in the same dis-

winclion ol 1dY 0 BRL

a1 1), while others have held that th

trict.

Many bankruplcy judges refusce to consider any Ap-
pellate Panel decision binding on them. See March
and Obregon, “Arc BAP Decistons Binding on Any
Court?”18 Cal.Bankr.J. 189 (1990). There 15 a
simple reason for the disagreement over the binding
nature of Appellate Pancl decisions; bankruptey ap-
peals may go cither to the Appellate Pancl or the
district court. Thus, the Appellate Pancl cannot.
many cases, enforce its views as to the binding cf-
fect of its own decisions. Since bankruptey judges
do not know at the time they make a decision which
court will hear it, and since few district courts will
consider themselves bound by an Appellate Panel
decision, 1t is no surprise that many bankruptey
Judges fecl free to disregard Appellate Pancl de-
cisions.

It 1s entirely legitimate for a bankruptey court
to feel unbound by both a published district court
opinion from the samec district and an Appcliate
Panel decision where the two conflict. In such
cases, the bankruptey court has no way of knowing
which court will hear the appeal and must therctore
decide the issue on the merits rather than swre de-
cisis.Morcover, the litigants know that there is a
conflict, which will have to be resolved by the
Court of Appeals, so that the parties arc not de-
prived of the element of predictability when the
bankruptey judge decides the 1ssue on the merits.

However, it 1s in my opinion wrong, and in
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some sense shameful, for a bankruptey judge to feel
free to disregard an Appellate Panel decision in the
ahsence of a conflicting ruling by the district court.
When a bankruptey judge disregards an Appellate
Pancl decision on his or her own, merely because
he or she disagrees with it, that bankruptey judge is
fetting his or her ego interfere with the system it-
sclf.

All trial judges, to be effective, must have
strong cgos. Without a strong ego, it 1s almost im-
possible to make the difticult decisions which must
be made ten times a day by bankruptey judges. A
judge with no confidence in his or her ability to dis-
till the facts and corrcctly apply the law will con-
stantly vacillate and avoid hard decisions, to the
grcat frustration of the litigants and detriment of the
court system., as matters become logjammed at the
trial level. However. every judge's ego must be
tempered with the knowledge that he or she was not
appointed o impress his or her own ideas of what is
right on the world, but rather to make the legal sys-
tem work ctficiently and justly.

When a judge refuses to follow an Appellate
Panel decision, he or she is acting detrimentally to
the bankruptey system for two reasons. First, he or
she 1s wasting a vatuable resource. Appellate Panel
judges arc ordinary bankruptey judges who, in ad-
dition to their regular dutics, have volunteered to
grapple with complex issues and reach reasoned de-
cisions which not only resolve the dispute of the lit-
igants but provide guidance for all litigants in the
circult. Epo aside. there 1s no good reason why a
bankruptey judge should want to spend hours strug-
eling with a complicated and thorny issue when
three other bankruptey judges have already done
the same thing, reached a conclusion, and published
a decision for the bencfit of all. Second, and more
importantly, a bankruptey judge who feels free to
disregard Appellate Panel decisions deprives every
attorney i his or her territory of the ability to pre-
dict the outcome of a bankruptey dispute, at least at
the trial court level. It is the attorneys, and not the
judges, which make any legal system work by
counseling their clients and crafting compromises
50 that only a small portion of potential disputes

cver actually come before the judge for adjudica-
tion. Published court decisions, whether favorable
or unfavorable to a particular position, arc the tools
a competent lawyer uses in advising his or her ¢li-
ents. The bankruptcy judge who rcfuses to fecl
bound by Appellate Panel decisions takes this tool
away from the attorneys and thereby harms the sys-
tem.

I frequently disagree with Appcllate Pancl de-
cisions, and have not been afraid to say so. 1 dis-
agree quite strongly with the Appellate Panel de-
cision 1n Enserv.However, tor the rcasons 1 have
stated above I will not disregard it. T will not give
my personal opinion on a legal issuc greater weight
than an Appellate Panel decision because to do so
would waste the cfforts of the Appellate Pancl
judges and make the outcome of cases tn my court
more unpredictable.

Accordingly, T issue this decision (and deparnt
from the normal third person form of rendering 1)
to make it clear that in cases before me Ninth Cir-
cuit Appellate Panel decisions arc binding, if only
because I say s0.”

*5 For the foregoing reasons, the Motion to
Dismiss will be granted. Counsel for the United
States Trustee is to submit a form of order.
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